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FOREWORD

The Office of the United States Trade Representative (USTR) is pleased to publish its third
annual Report on Sanitary and Phytosanitary Measures (SPS Report). This report was created to
respond to the concerns of U.S. farmers, ranchers, manufacturers, and workers who confront SPS
trade barriers as they seek to export high-quality American food and agricultural products around
the world. SPS measures are rules and procedures that governments use to ensure that foods and
beverages are safe to consume and to protect animals and plants from pests and diseases.

Many SPS measures are fully justified, but too often governments cloak discriminatory and
protectionist trade measures in the guise of ensuring human, animal, or plant safety. These SPS
barriers not only harm U.S. farmers, ranchers, manufacturers, workers, and their families, they
also deprive consumers around the world of access to high-quality American food and
agricultural goods. USTR is committed to identifying and combating unwarranted SPS barriers
to U.S. food and agricultural exports. USTR’s efforts to remove unwarranted foreign SPS
barriers serve the President’s goal of doubling U.S. exports by the end of 2014 through the
National Export Initiative.

As discussed in this report, the United States achieved some important successes since the
publication of last year’s report in dismantling SPS barriers that blocked U.S. agricultural
exports. For example, U.S. negotiators removed specific SPS barriers in Japan and Korea for
U.S. cherries and citrus, as well as barriers in South Africa and Sri Lanka for apples and seed
potatoes. The United States also worked with Kuwait and Taiwan to lift unwarranted restrictions
on U.S. exports of poultry and poultry products, and the United States negotiated for full market
access for U.S. beef to the United Arab Emirates.

In 2012, USTR will continue to work with colleagues from across the U.S. Government, as well
as interested stakeholders, to encourage governments around the world to remove their
unwarranted SPS rules. As always, we will engage in all available bilateral, regional, and
multilateral fora in our efforts to dismantle these barriers to U.S. food and agricultural exports
and strengthen the rules-based trading system to ensure a level playing field abroad for U.S.
ranch and farm products. We look forward to making further progress on behalf of America’s
farmers, ranchers, manufacturers, and workers, as well as families who depend on export-
supported American jobs.

Ambassador Ron Kirk
U.S. Trade Representative
March 2012
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l. EXECUTIVE SUMMARY

The 2012 Report on Sanitary and Phytosanitary Measures (SPS Report) is a specialized report
dedicated to describing significant barriers to U.S. food and farm exports arising from measures
that foreign governments apply on the grounds that the measures are necessary to protect human,
animal, or plant life or health from risks arising from the entry or spread of plant- or animal-
borne pests or diseases, or from additives, contaminants, toxins, or disease-causing organisms in
foods, beverages, or feedstuffs. These measures, known in World Trade Organization (WTO)
parlance as “sanitary and phytosanitary (SPS) measures,” play an increasingly critical role in
shaping the flow of global trade. The United States strongly supports the right of governments
through robust regulatory frameworks to protect their people, animals, and plants from health
risks of this kind. This report focuses on SPS measures that appear to be unscientific, unduly
burdensome, discriminatory, or otherwise unwarranted and create significant barriers to U.S.
exports. Many of these measures can present particular challenges for small and medium sized
enterprises (SMEs) that typically lack the resources to identify and address such barriers. This
report is intended to describe and advance U.S. efforts to identify and eliminate these measures.

Section 1l of this report presents an overview of SPS measures, describes the relevant
international agreements governing these measures, and discusses the U.S. and international
mechanisms for addressing them. In particular, section Il covers the following topics: (1) the
genesis of this report; (2) the growing importance of SPS measures in global trade; (3) rules
governing SPS measures under the WTO’s Agreement on the Application of Sanitary and
Phytosanitary Measures (SPS Agreement); (4) rules and mechanisms regarding SPS measures in
U.S. free trade agreements (FTAS); (5) international standard setting in the SPS area; (6) the role
of various U.S. Government agencies in addressing SPS-related trade issues; (7) sources of
information about SPS trade barriers; and (8) U.S. trade policy mechanisms for considering and
addressing SPS measures, including bilateral engagement and WTO dispute settlement.

Section 111 discusses important unwarranted SPS barriers that impede U.S. exports to multiple
foreign markets. Among the most significant of these cross-cutting barriers are restrictions
related to export certifications, biotechnology, bovine spongiform encephalopathy (BSE), avian
influenza (Al), and maximum residue limits (MRLSs) for pesticides.

The focal point of this report is section IV, which identifies and describes significant
unwarranted SPS-related trade barriers currently facing U.S. exporters, along with U.S.
Government initiatives to eliminate or reduce the impact of these barriers. The report identifies
SPS measures in the following countries and groups of countries: Argentina, Australia, Bolivia,
Brazil, Chile, China, Colombia, Costa Rica, Croatia, Dominican Republic, Ecuador, Egypt, El
Salvador, Ethiopia, the European Union, Guatemala, the Gulf Cooperation Council, Honduras,
Hong Kong, India, Indonesia, Israel, Jamaica, Japan, Kazakhstan, Kuwait, Kyrgyzstan, Malaysia,
Mexico, Morocco, New Zealand, Nicaragua, Norway, Peru, Philippines, Russia, Singapore,
South Africa, the South African Development Community, South Korea, Sri Lanka, Switzerland,
Taiwan, Thailand, Turkey, Ukraine, Uruguay, Venezuela, and Vietnam.



Section V discusses the U.S. Government’s efforts to provide technical assistance to developing
countries on SPS issues. Such assistance is instrumental in U.S. efforts to ensure that countries
adopt and maintain science-based SPS measures.



1. INTRODUCTION
A. Genesis of This Report

Shortly after taking office in 2009, President Obama reaffirmed America’s commitment to
ensuring the effective implementation and enforcement of the WTO system of multilateral
trading rules. The President’s 2009 Trade Policy Agenda outlined an aggressive and transparent
program of defending U.S. rights and benefits under the rules-based trading system as a key
element in his vision to restore the role of trade in leading economic growth and promoting
higher living standards. The President’s Agenda also recognized that “behind the border”
measures and other non-tariff barriers have grown in significance for U.S. exporters seeking
access to foreign markets.

In a major policy speech delivered at the Edgar Thomson Plant of the Mon Valley Works in
Pittsburgh, Pennsylvania in July 2009, the U.S. Trade Representative, Ambassador Ron Kirk,
pledged more aggressive action to break down barriers to U.S. exports. Ambassador Kirk
highlighted two kinds of non-tariff measures that pose increasing challenges to U.S. producers
and businesses seeking to export products abroad: SPS measures, which are measures that
governments apply to protect human, animal, or plant life or health from risks arising from the
entry or spread of plant- or animal-borne pests or diseases, or from additives, contaminants,
toxins, or disease-causing organisms in foods, beverages, or feedstuffs; and standards-related
measures, such as mandatory product standards and testing requirements.

In his speech, Ambassador Kirk pledged stepped up monitoring of trading partners’ SPS and
standards-related practices that act as unwarranted obstacles to U.S. trade. He also vowed
increased engagement to resolve trade issues and to help ensure that U.S. trading partners are
complying with trade rules — particularly those relating to obligations under two WTO
agreements: the SPS Agreement and the Agreement on Technical Barriers to Trade (TBT
Agreement). The goal of this intensified monitoring and engagement is to help to facilitate and
expand trade in safe, high quality U.S. food and agricultural products.

Ambassador Kirk also relayed his determination to make USTR’s annual reports to Congress
“more than paperwork.” To this end, he directed that the annual reports be used to bring new
energy to the process of identifying non-tariff measures that act as significant barriers to U.S.
exports; to provide a central focus for intensified engagement by U.S. agencies in resolving trade
concerns related to non-tariff barriers; and to document ongoing efforts to give greater
transparency and confidence to American workers, producers, businesses, consumers and other
stakeholders with regard to the actions this Administration is taking on their behalf.

First published in 2010, the SPS Report serves these goals. It is dedicated to describing
significant and unwarranted SPS foreign barriers. Many of these measures were previously
addressed in the National Trade Estimate Report on Foreign Trade Barriers (NTE Report).! By

! In accordance with section 181 of the Trade Act of 1974 (the 1974 Trade Act), as amended by section 303 of
the Trade and Tariff Act of 1984 (the 1984 Trade Act), section 1304 of the Omnibus Trade and
Competitiveness Act of 1988 (the 1988 Trade Act), section 311 of the Uruguay Round Trade Agreements Act
(the 1994 Trade Act), and section 1202 of the Internet Tax Freedom Act, the Office of the U.S. Trade
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addressing significant foreign trade barriers in the form of SPS measures, the SPS Report meets
the requirements under Section 181 of the Trade Act of 1974, as amended, to report on
significant foreign trade barriers with respect to SPS measures. Accordingly, the 2012 NTE
Report itself does not contain information on these measures. A separate report addressing
significant foreign trade barriers stemming from technical regulations, standards, and conformity
assessment procedures (2012 Report on Technical Barriers to Trade, or TBT Report) is being
released in parallel with this report.

The SPS Report begins with an overview of SPS measures and the international trade rules that
govern them. It then summarizes the manner in which the U.S. Government addresses foreign
SPS trade barriers. Next, the SPS Report discusses certain cross-cutting SPS trade barriers that
U.S. producers face in a number of different markets. The next section, comprising the focal
point of the SPS Report, identifies and describes SPS trade barriers on a country-by-country
basis, along with a description of U.S. Government engagement on these issues. The SPS Report
concludes with a discussion of the U.S. Government’s efforts to provide technical assistance to
developing countries on SPS issues.

Like the NTE Report, the source of the information for the SPS Report includes stakeholder
comments that USTR solicited through a Federal Register notice, reports from U.S. embassies
abroad and from other federal agencies, and USTR’s ongoing consultations with domestic
stakeholders and trading partners. An appendix provides a list of entities that submitted
comments in response to the Federal Register notice.

B. SPS Measures — What They Are, Why They Are Needed, and When They Become
Trade Barriers

SPS measures are those laws, decrees, regulations, requirements, and procedures that
governments apply to protect human, animal, or plant life or health from risks arising from the
entry or spread of plant- or animal-borne pests or diseases, or from additives, contaminants,
toxins, or disease-causing organisms in foods, beverages, or feedstuffs. For example, the United
States and other governments routinely apply measures at the border to protect domestic crops or
livestock from imported farm products or animals that may introduce a plant pest or animal
disease into the country. Many countries also have established maximum residue limits (MRLS)
for pesticide residues in food to promote the safe use of pesticides on food, as well as
requirements that imported vegetables be treated to eliminate a particular pest to protect plant
health. In addition, governments often require live animals to be subject to veterinary health
examinations, disease testing, and sometimes pre- or post-entry quarantine.

At times, however, some governments impose SPS measures that are really disguised
protectionist barriers to trade, not grounded in science, or that are otherwise unwarranted, and
which create substantial obstacles to U.S. exports. For example, many countries have used the
threat of avian influenza (Al) or bovine spongiform encephalopathy (otherwise known as BSE)

Representative is required to submit to the President, the Senate Finance Committee, and appropriate
committees in the House of Representatives, an annual report on significant foreign trade barriers. The
statute requires an inventory of the most important foreign barriers affecting U.S. exports of goods and
services, foreign direct investment by U.S. persons, and protection of intellectual property rights.
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as a reason to block U.S. poultry and beef exports, respectively, ignoring international science-
based standards that establish appropriate measures for addressing those diseases.

Maintaining dependable export markets for U.S. agricultural producers is critical to this nation’s
economic health. Overall, U.S. farm exports totaled $140 billion in 2011. According to USDA’s
Economic Research Service, each $1 billion in U.S. agricultural exports supports approximately
8,400 jobs on and off the farm. At the same time, however, SPS trade barriers prevent U.S.
producers from shipping hundreds of millions of dollars worth of goods, hurting farms and small
businesses. The elimination of unwarranted SPS foreign trade barriers is a high priority of the
U.S. Government.

The U.S. Government’s pursuit of both goals — safeguarding the United States from risks to
human, animal, or plant life or health as discussed above, and aggressively defending the
interests of U.S. producers in exporting safe, wholesome products to foreign markets — are fully
consistent. The United States and other governments have a legitimate and sovereign right to
adopt and enforce measures to protect their people, animals, and plants from SPS-related risks.
At the same time, it is appropriate to question SPS measures that appear to be discriminatory,
unscientific, or otherwise unwarranted and therefore, that do not serve to guard against legitimate
health and safety risks but rather act to protect domestic or favored foreign producers.

C. The World Trade Organization Agreement on the Application of Sanitary and
Phytosanitary Measures

The SPS Agreement, to which all WTO Members are parties, explicitly recognizes that countries
have the right to adopt regulations to protect human, animal, or plant life or health — including
food safety regulations and measures to protect domestic crops, livestock, and poultry — and to
establish the levels of protection from risk they deem appropriate. Starting from that premise,
the SPS Agreement establishes a number of general requirements and procedures to ensure that
governments adopt and apply SPS measures to protect against real risks rather than to protect
local producers from import competition. The SPS Agreement also encourages harmonization of
SPS measures among WTO Members, where appropriate.

Some of the more important elements of the SPS Agreement are described in this section.
The Scope of the SPS Agreement

The SPS Agreement applies only to those governmental measures that may directly or indirectly

affect international trade. If a measure has no trade effect or is imposed by a private company or
trade association, the SPS Agreement does not apply to it. The Agreement defines SPS measures
as any measure that a WTO Member applies:

- to protect animal or plant life or health within the territory of the Member from risks
arising from the entry, establishment or spread of pests, diseases, disease-carrying
organisms or disease-causing organisms;



- to protect human or animal life or health within the territory of the Member from risks
arising from additives, contaminants, toxins, or disease-causing organisms in foods,
beverages or feedstuffs;

- to protect human life or health within the territory of the Member from risks arising from
diseases carried by animals, plants or products thereof, or from the entry, establishment
or spread of pests; or

- to prevent or limit other damage in the territory of the Member from the entry,
establishment or spread of pests.

SPS measures include all relevant laws, decrees, regulations, requirements, and procedures
including, among others: end product criteria; processes and production methods; testing,
inspection, certification, and approval procedures; quarantine treatments, including relevant
requirements associated with the transport of animals or plants, or with the materials necessary
for their survival during transport; provisions on relevant statistical methods, sampling
procedures, and methods of risk assessment; and packaging and labeling requirements directly
related to food safety.

Appropriate Level of Protection

As noted above, the SPS Agreement explicitly recognizes the right of WTO Members to take
SPS measures necessary to protect human, animal, or plant life or health. An important question
is how much protection a Member may seek against a particular risk when it adopts an SPS
measure. Under the SPS Agreement, each Member is free to choose its own “appropriate level
of sanitary or phytosanitary protection.”

Science-Based Measures

Once a WTO Member has established its appropriate level of protection, the SPS Agreement
provides that the SPS measures it takes to achieve that level of protection must be based on
scientific principles, must not be maintained without sufficient scientific evidence, and may be
applied only to the extent necessary to protect human, animal, or plant life or health. In cases
where relevant scientific evidence is insufficient, a government may provisionally adopt SPS
measures on the basis of available information. In such circumstances, WTO Members shall
seek to obtain the additional information necessary for a more objective assessment of risk and
review the SPS measure accordingly within a reasonable period of time.

Risk Assessment
The SPS Agreement requires each Member to ensure that its SPS measures are based on an

assessment, as appropriate to the circumstances, of the risk that a particular substance or product,
including a process or production method, poses to human, animal, or plant life or health.



Unjustifiable Discrimination and Disguised Restrictions on Trade

While each WTO Member is free to choose the level of protection it considers appropriate, the
SPS Agreement requires Members to ensure that their SPS measures are not more trade-
restrictive than required to achieve that level of protection, taking into account technical and
economic feasibility. It also requires governments to avoid arbitrary or unjustifiable distinctions
in the levels of protection in different situations if such distinctions result in discrimination
against a good from another WTO Member or constitute a disguised restriction on international
trade.

Harmonization

The SPS Agreement calls for governments to base their SPS measures on international standards,
guidelines, and recommendations developed by international standard setting organizations. The
objective in promoting the use of international standards is to facilitate trade by harmonizing
different WTO Members’ SPS measures on as wide a basis as possible. The three recognized
standard-setting bodies in the SPS Agreement are: (1) the Joint Food and Agricultural
Organization of the United Nations (FAO)/World Health Organization (WHO) Codex
Alimentarius Commission (Codex) for food safety; (2) the FAO International Plant Protection
Convention (IPPC) for plant health; and (3) the World Organization for Animal Health, formerly
known as the International Office of Epizootics (OIE), for animal health and zoonoses. A WTO
Member may depart from an international standard, guideline, or recommendation if the
Member’s measure is in accordance with the obligations of the SPS Agreement.

Transparency

The SPS Agreement requires WTO Members to publish promptly all adopted SPS measures in a
manner that enables other interested WTO Members to become acquainted with them prior to
their entry into force. The SPS Agreement also requires each Member to maintain an enquiry
point that is responsible for providing relevant documents and answers to all reasonable
questions from interested Members concerning SPS regulations adopted or proposed in the
Member’s territory. In addition, the SPS Agreement requires each WTO Member to publish any
proposed SPS measure that is not based on an international standard, guideline, or
recommendation and that may have a significant effect on trade, and to provide other Members
with prior notice and an opportunity to comment on the proposal, except where “urgent problems
of health protection” are involved.

The United States takes its transparency obligations very seriously and encourages other WTO
Members to do the same. Since the WTO was established in 1995, the United States has
submitted an average of 157 SPS notifications per year.

SPS Committee
The SPS Agreement establishes a Committee on Sanitary and Phytosanitary Measures (SPS

Committee) to provide a regular forum at the WTO for consultations about SPS measures that
affect trade and to oversee the implementation of the SPS Agreement.



The SPS Committee is open to all WTO Members as well as governments that have observer
status in higher level WTO bodies. The U.S. delegation to the SPS Committee is led by USTR,
and includes representatives from the U.S. Department of Agriculture (USDA), the U.S.
Environmental Protection Agency (EPA), the U.S. Food and Drug Administration (FDA), and
the U.S. Departments of Commerce and State. The United States is an active participant at SPS
Committee meetings, where it regularly raises issues for Members to consider. In addition to
participating WTO Members, the SPS Committee has invited representatives of several
international intergovernmental organizations to attend as observers. Among the observers have
been representatives from Codex, the OIE, the IPPC, and the WHO.

The agenda for SPS Committee meetings varies, but several items appear regularly. Committee
members routinely discuss matters related to how the SPS Agreement is being applied and
implemented and specific trade concerns, such as pesticide residue level restrictions. Members
also discuss and develop procedures and guidelines that help governments implement their
obligations under the SPS Agreement. All procedures and guidelines that the SPS Committee
establishes must be adopted by consensus.

Since 2002 the United States has raised 188 items of trade concern during the formal, on the
record WTO SPS Committee meetings.

Technical Assistance

The SPS Agreement encourages all Members to facilitate technical assistance to developing
country Members either bilaterally or through relevant international organizations, such as the
Standards and Trade Development Facility (STDF) and the Inter-American Institute for
Cooperation on Agriculture (IICA). The STDF is a joint initiative of the WTO, FAO, OIE, and
WHO aimed at raising awareness on the importance of SPS issues, increasing coordination in the
provision of SPS-related assistance, and mobilizing resources to assist developing countries
enhance their capacity to meet SPS standards. The IICA is a specialized agency of the Inter-
American System, whose purpose is to encourage and support the efforts of its Member States to
achieve agricultural development and well-being for rural populations.

D. Other SPS-Related International Agreements
The North American Free Trade Agreement

Because the North American Free Trade Agreement (NAFTA) entered into force before the
WTO was established, and thus before there were multilateral disciplines on SPS measures, the
NAFTA contains a much more detailed SPS chapter than later U.S. Free Trade Agreements
(FTAs). For example, the NAFTA imposes specific disciplines on the development, adoption,
and enforcement of SPS measures. As is the case with the SPS Agreement, the NAFTA SPS
disciplines are designed to prevent the use of SPS measures as disguised restrictions on trade,
while still safeguarding each country's right to protect consumers from unsafe products, or to
protect domestic crops and livestock from the introduction of imported pests and diseases.



The NAFTA encourages the three NAFTA Parties (the United States, Canada, and Mexico) to
adopt international and regional standards, while at the same time explicitly recognizing each
country's right to determine its appropriate level of protection. Such flexibility permits each
country to set standards that are more stringent than international guidelines, as long as those
standards are scientifically based.

The NAFTA Committee on SPS Measures promotes the harmonization and equivalence of SPS
measures between the three governments and facilitates technical cooperation, including
consultations regarding disputes involving SPS measures. The Committee meets periodically to
review and resolve SPS issues.

The NAFTA SPS Committee also hosts a number of technical working groups (TWGSs) that have
served to enhance regulatory cooperation and facilitate trade between the three NAFTA
countries. TWGs address trade issues and national regulatory and scientific review capacity.
They also coordinate regulatory decision-making to reduce the burden on industry. For example,
the NAFTA TWG on pesticides has created a venue for collaboration between U.S. EPA’s
Office of Pesticides Programs and its counterparts in Canada and Mexico. The primary objective
of this working group is to enhance cooperation and harmonize pesticide standards while
maintaining and enhancing standards of food safety, public health, and environmental protection.

Other U.S. Free Trade Agreements

Most FTAs that the United States has concluded since the WTO was inaugurated in 1995 include
an SPS chapter.” While those chapters do not impose new or additional substantive rules or
obligations, many of these agreements establish SPS committees that provide a forum for the
parties’ trade and regulatory authorities to resolve contentious bilateral or regional SPS issues,
consult on SPS matters that are pending before relevant international organizations, and
coordinate technical cooperation programs.

E. International Standard Setting Bodies

The WTO officially recognizes three standard setting bodies to deal with SPS matters: the
Codex for food safety, the OIE for animal health and zoonoses, and the IPPC for plant health.
U.S. Government experts participate actively in these organizations, which meet periodically to
discuss current and anticipated threats 